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No. 


In the United States Cirrutt 
Court of Appeals 


Hor the Ninth Cirruit 


SelOUMBIA and NEHALEM RIVER 
RAILROAD COMPANY, a corpora- 
mompand A. 5. KERRY, 

Appellants, 


US. 

FieeeERT G. CHANDLER and 
NORTHWESTERN EQUIPMENT 
COMPANY, a corporation, 

A ppelices. 


SV aeMENT OF FACTS. 


This is a suit brought by Elbert G. Chandler and the 
Northwestern Equipment Company against the Colum- 
bia & Nehalem River Railroad and A. S. Kerry to re- 
strain an alleged infringement of United States patent 
No. 1,140,875, issued to Chandler May 25, 1915, and 
to recover damages. ‘The appeal is from a decree sus- 
taining the validity of the patent, enjoining the appel- 
lants from using certain logging trucks manufactured 


Z 


and sold to them by the Seattle Car & Foundry Com- 
pany, and awarding the appellees damages in the sum 


of $660. 


The bill of complaint is in the usual form in such 
cases, alleging infringement through unwarranted use 
of certain logging trucks. The patent appears as 
Plaintiff's Exhibit “1”, between pages 44 and 47 of 
the Transcript of Reeord. It relates to detachedplez 
ging trucks, which are to be distinguished from ordi- 
nary flat cars, and from connected logging trucks, by 
the fact that in the flat cars and connected or skeleton 
trucks the two sets of wheels which support the car 
or truck are connected by the car body or a permanent 
framework, while in the detached trucks there is no 
such permanent connection, the trucks being used in 
pairs and held together when loaded by the logs con- 
stituting the load, and being coupled together when 
hauled enipty. Each detached truck therefore requires 
a coupling apparatus at either end. 


Detached logging trucks in a great variety of forms 
have been in common use for many years. ‘The patent- 
able feature claimed by Chandler is the idea of having 
the draw-head or coupling device lower on one end of 
the truck than on the other. In his specifications he 
recites that it is common to haul on_ these detached 
trucks logs as much as ninety feet in length, and that 
the weight of these long logs causes them to sag in the 
middle, so as to strike the inner draw-bars of the trucks, 
thereby causing derailments and other troubles. Tis 


claims are stated as follows: 
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“What I claim and desire to secure by Letters Pa- 


fent 1s— 


iN peimeot loggime trucks havinesat theig outer 
ends draw-bars at standard height, and having at their 
inner ends, draw-bars arranged below standard height, 
whereby to cive clearance for sagging logs thereon, ancl 
@t thie same time being adapted to be coupled toscach 


other, when said trucks are brought together. 


2. A logging truck having a log supporting bunk 
thereon, and provided at one end with ocupling means 
at substantially standard height, and at its other end 
with coupling means considerably below | standard 
height, substantially as and for the purpose indicated. 


. 


3. In combination two logging trucks, each pro- 
vided with log supporting means, and each having at 
its outer ends coupling means positioned at substantially 
standard height, whereby to be coupled to standard 
equipment, and each having at its inner end coupling 
means positioned below standard height, whereby to 
give clearance, and adapted to be coupled together. 


4, A logging truck having a log bunk pivotally 
mounted thereupon, a draw-bar at one end mounted at 
standard height, and adapted to be coupled to standard 
railroad equipment, and a draw-bar at the opposite end 
@iesaid truck below the top,of the frame thereof, and 
below. standard. lreight, to give clearance forwardly. of 
the log bunk, substantially as, and for the purpose de- 
eeribed.”’ 
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The appellants admit the use of certain detached 
logging trucks purchased from the Seattle Car & Foun- 
dry Company, having one draw-bar higher than the 
other, and defend on several grounds, which may be 
stated briefly as follows: that there is no invention or 
patentable novelty in the mere idea or device of lower- 
ing one draw-bar of a truck by well-known mechanical 
processes, and that Chandler’s patent rests wholly upon 
that bare idea, there being no claim for any novelgon 
peculiar method by which the result is to be accom- 
plished; that this idea had been anticipated by numerous 
familiar devices and adjustments in logging equipment, 
railway cars, and machines and vehicles in common use, 
of which many examples are given in the answer and 
evidence; and that this idea did not originate with 
Chandler, and that he was not the true or original ti- 
ventor, but that it was suggested and explained to him 
by one of his customers. 


A. trial on the merits resulted in the decree above 
mentioned. 


SPECIICE TIONFOM IN Oi: 


‘The errors claimed go to the entire scope of the de- 
cree, the appellants claiming that the District Cour: 
should have held the Chandler patent void for want of 
invention or patentable novelty, and that the other ob- 
jections to its validity mentioned above should have 
been sustained. ‘The errors assigned state the position 
of appellants more formally as follows (‘Transcript of 
Record, pp. 36 to 38): 


a 


oe) whhatthesUnired States DistricteGourt for the 
District of Oregon erred in holding that the letters 
pewent of the United States, granted on May 25, 1945, 
to the plaintiff, Ibert G. Chandler, being patent No. 
1,140,875, and being the letters patent sued on herein, 


eee cood and valid imlaw. 


2. he said Court erred in holding that the pre- 
tended improvements claimed in and by the said patent 
or any of them were inventions when produced by the 
said Elbert G. Chandler. 


3. The said Court erred in holding that any of the 
pretended improvements claimed in ar covered by the 
said patent was possessed of patentable novelty or in- 
cluded, or involved, or showed any patentable novelty or 


invention. 


4. The said Court erred in failing to find and hold 
that the pretended improvements embraced in and 
claimed under the said patent were anticipated by the 
several patents set forth in the answer of the defendants 


ama offered in evidence at the trial of this cause. 


5. The said Court erred in failing to find and hold 
that the said pretended improvements consisted wholly of 
leas, expedients and adaptations which were well and 
commonly known and in general public use in numerous 
eae or trucks and other devices for many years prior 


@oernte alleged mvention represented by the said patent. 


6. The said Court erred in holding that the said 
Elbert G. Chandler was the original and first inventor 
of the alleged improvements described in said patent. 
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7. The said Court erred in holding that said patent 
is infringed by the logging trucks purchased by the de- 
fendants from the Seattle Car & Foundry Company 
and which are being used by the defendants. 


8. The Court erred in holding and decreeing that 
the defendants and each of them and their agents and 
representatives be enjoined from any further construc- 
tion, sale or use in any manner of logging trucks having 
the draw-head at standard height and the other draw- 
head substantially below standard height, and in hold- 
ing and decreeing that the defendants be enjoined from 
the further use of the twenty sets of logging trucks so 
purchased from the Seattle Car & Foundry Company. 


9. ‘Che said Court erred in awarding plaintiffs dam- 
ages in the amount of six hundred and_ sixty dollars 
($660) or in any sum or the costs of the proceedings. 


10. ‘The said Court erred in failing to decree that 
the complaint of the plaintiffs be dismissed and in fail- 
ing to award defendants judgment for their costs and 


disbursements.” 


ARGUMENT. 


At the time this alleged invention was made, de- 
tached logging trucks of various types had been in com- 
mon use for many vears. Differing in details of con- 
struction, they had certain features which from the in- 
herent necessities of the case were essentially similar. 
These were: first, a framework supported on the axles 


of the wheels and adapted to the carrying of heavy 


/ 


leads; second, a log support or “bunk,” placed at con- 
venient height on this framework, and arranged for the 
holding of logs in transit, with devices for releasing the 
logs for untoading; third, coupling means at one end of 
@ach such truck, for the coupling of loaded pairs of 
Mameles in itains; and fourth, coupling means at the 
@aier end of each truck, for the purpose of coupling 


empty trucks in trains. 


It is self-evident that these detached trucks must be 
used in pairs or not at all, and that coupling devices 
nust be provided at the outer ends of each co-operating 
Pam of trueks; in order that the loaded pairs may he 
fastened together and to other equipment in trains, and 
that empty trucks must be coupled together at their in- 
ner ends by some sort of device in order that they may 
be hauled in trains. These are not ideas evolved or 
discovered by Chandler, but conditions inherent in tie 


business, and open to the most casual observation. 


It is equally plain that the problem of affording 
clearance between a sagging log and the inner draw- 
head of a truck, regarded abstractly, without reference 
to mechanical difficulties of construction, is to be solved 
according to the simplest and most obvious mathema- 
tical principles. It is a question of relative height be- 
tween the log-supporting bunk and the draw-head, and 
distance of the draw-head from the bunk. If a sagging 
log strikes a draw-head which is a given distance below 
mew bunk, and extends a given distance before or be- 
hind the bunk, the nature of the case adits of two pos- 


sible solutions, as will readily be seen by anyone. ‘The 


S 


elevation of the bunk above the draw-bar can be in- 
creased, either by raising the bunk or by lowering the 
draw-bar; or the draw-bar can be shortened, so that it 
will not extend to a point where the sagging of the log 
will be sufficient to reach it. These facts require neither 
Inventive genius nor mechanical skill for their full per- 


ception and understanding. 


Chandler claims that he invented or discovered the 
idea of affording this clearance by lowering one draw- 
bar of each truck, leaving the log bunk and the other 
draw-bar undisturbed. Tle admits that the desired re- 
sult had been accomplished by others through the use 
of higher bunks, or of lower draw-bars at both ends of 
the truck, or slferter draav-bars, but claims inmeninem 
and patentable novelty for the idea of lowering only one 
draw-bar of each truck. It 1s iniportant to obserme Mat 
he makes no claim to any particular method by which 
this lowering is to be accomplished, nor to any readjust- 
ment of other parts or special mode of construction by 
which the lowered draw-har is to be made to perform 
its function. Hle rests his claim upon the bare idea of 
having one draw-bar lower than the other. It is true 
that he surrounds this idea with recitals as to its pur- 
pose and explanations as to how it will work in prac- 
tice, but, as we shall show later, these recitals and ex- 
planations add nothing to the primary device, which is 
simply the lowering of the inner draw-bar of a detached 
logging truck in order to prevent this draw-bar from 
striking against sageing logs. ‘The principal questior. 
in this case is whether-or not that idea is patentaple 


We believe the question can be avreached best hy Gon 


) 


sidering the similar ideas and devices in prior use which 
are shown by the evidence or are matters of common 
knowledge, bearing in mind those simple and obvious 


remures of the case already mentioned. 


Metcncam s lyshibi C™ (Transcript of ‘Récord, 
pp. 75-77) shows a patent issued to G. Nomarck No- 
vember 14, 1911. The specifications, lines 10-14, show 
that the logging truck exhibited was intended especially 
fer the handling of long logs. Lines 86-91, and claims 
2 and 4, show a deliberate and intentional raising of 
the outer draft beam of each truck to a higher plane 
Maan tlie side sill, and a corresponding raising of the 
Maser end sill to a higher plane than the inner end sill. 
In lines 89-91, it is said that “the intermediate portion 
of the front end sill C is inclined upwardly so as to pro- 


mreesior this arrangement of the drait beams.” 


This feature of the IKomarek truck is made plain by 
the illustrations, and especially by Figure 2. The cleva- 
Mem of the front or outer end of the trick above the 
fear or inner end, and the corresponding elevation of 
the front or outer draw-bar, are shown clearly. Refer- 
ence to the Magor patent, Exhibit “B,” pp. 71-73 of the 
Transcript of Record, will explain the relative position 
Oi the parts. Figure 5 of the Mlagor patent is a de- 
tached logging truck having the coupling devices at 
both ends shown. Attention is called to the relative 
Mereht of thewwheels, the frame of the car, and the coup- 
Mma@esdewices; also to the tact that the couplers at the two 
@eis oi the truck are different. the front or outer 


coupler making the connection at the extreme end of the 
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draw-head, while the rear or inner coupler conneets at 
the point “V,” materially closer to the bunk. This 
shows conclusively (if any such showing is necessary ) 
that Chandler did not originate the idea of logging 
trucks specially constructed to be used in pairs. 


Turning now to the Komarek patent, Figure 2, we 
find the same relative arrangement of parts, except that 
the front coupler is raised substantially, and the rear 
coupler is not shown. Figure 3 shows the correspond- 


ing raising of the front end sill. 


Comparing the Komarek patent with the Chandler 
device (Transcript, pp. 45-47), we find a striking simi- 
larity of general features and arrangement of parts. 
The only essential difference having any bearing upon 
this case is that Komarek does not show his inner coup- 
ler. It is clear that 1f an inner coupler were attached 
to the Komarek truck at the height of the inner frame, 
in the customary manner, we should have the Chandler 
idea exemplified to the last detail. Does the failure of 
Komarek to show an inner draw-bar constitute an es- 
sential difference? In other words, does Chandler dis- 
play inventive genius when he attaches an inner draw- 
bar to the Komarek truck, at the height of the inner 
frame, and then explains that his trucks are to be used 


in pairs? 


It is obvious that the Magor trucks and the Nomarek 
trucks must be used in pairs. Magor provides mner 
coupling devices differing from the outer ones. Komarek 
does not mention inner couplers at all. However, the 


construction of detached logging trucks with inner coup- 
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line devices of every conceivable type was a familiar 
practice, and the necessity for such couplers in order to 
haul the empty trucks in trains is self-evident. Komarek 
did not show the mner couplers because he claimed 
nothing new in that respect. He left himself free to 
adopt any one of the simple devices in common use, but 
We provided specifically for the raising of the front 
draw-bar and end frame, while he left on a lower plane 
the rear end frame, which would determine the height 
of the rear coupler. In this connection, see the uncon- 
tradicted testimony of Mr. Chriswell at page 88 of the 
Siamceript. Tle says: “In the case of a logging truck 
there is no mode of construction feasible except to at- 
tach the draw-head to the truck itself, and it is the uni- 
versal practice so to attach the draw-head; in the 
KRomarek patent, which has a draw-bar high at one end 
and the frame lower at the other, the only feasible way 
m they were coupled together would be to attach the 
coupler to the frame which is lower: ina logging truck 
the lowering of the frame at one end would necessarily 
meoult in the lowerine of the draw-head at the same 
end; no other mode of construction would be possible.” 


If the Chandler patent is valid, it would prevent 
Nomarek or any user of his truck from adopting the 
necessary and obvious mechanical expedient of attach- 
img an inner coupler to or at the height of his inner 
frame, and would force him either to lower his outer 
frame and coupler or to raise his inner frame and coup- 


ler to exactly the same height as the outer ones. 


I) 


Chandler has done nothing but aitach to the Ko- 
marek truck an ordinary coupler, by familiar means, and 
at the natural and obvious height. 


The Bettendorf patent, Defendant's Exhibit “D” 
(Transcript, pp. 79-81), relates to car trucks, admires 
to logging trucks; but it has a very close analogy to 
logging trucks for two reasons. Il*irst, because it is in- 
tended particularly for use on cars having removable 
bodies, or bodies which can be tilted, so that the trucks 
correspond closely in function to logging trucks (see 
lines 9-13). Second, and as a result of the foregoing, 
the coupling apparatus is connected with the truck, in- 
stead of the body of the car. ‘This pomt is brought out 
in the testimony of Chandler (Transcript, p. 61). He 
argues that there is no analogy between an ordinary car 
truck and a logging truck, because in the ordinary car 
the couplers are not attached to the trucks, but to the 
body of the car. The Bettendorf truck is therefore of 
the logging-truck tvpe. 

The Bettendorf truck embodics every idea con- 
tained in the Chandler truck. ‘The outer coupler is 
elevated so as to connect with standard equipment, while 
the inner coupler, the rod “M,” which holds ithe tro 
trucks together when the body of the car is removed or 
loosened, lies at a much lower plane. It is obvious that 
the trucks must be used in pairs, and that the imner 
couplers are adapted only for tlre coupling of these 
trucks ofa pair. Chandléfs ideas co 16" {utlier. at 
is true that the sagging load in one case consists of logs, 
while in the other case it consists of a car body, but 
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there is no difference in principle, or in the fundamental 
ideas involved. 


Mr. T°. W. Chriswell, chief engineer for the Seattle 
Car & Foundry Company, testified that his company 
had for many years been building logging trucks having 
couplers of different heights, or adjustable to different 
Heichis. We quote his testimony, wich contains a 
clear and concise description of various devices in com- 
mon use which suggest and anticipate Chandler's al- 


leced inmention. He says (franscript, pp. 85 to 87): 


“T have been engaged in the construction of logging 
trucks, car trucks and cars about twenty-three years; 
mre had Iinilt a number of cars for different logging 
concerns where they wished to couple the low trucks 
having couplers about twenty-six inches from the rail 
with those 3414 inches high; we built them for the 
Bearysvilie & Northern, Marysville & Arlington, the 
Iteld Timber Company and one or two other concerns 
miiere one end of the car was built stereotype, and the 
euler end with the coupler lower to couple with low 
trucks; we built these cars along in April and May, 1910; 
all of these trucks were built so thev could raise and 
lower the draw-heads; but they were built that way in 
@rder to fiacilitate shipping: we shipped them out on 
mieir Own wheels, and in rder for them to moye on 
tem owinevcheels they had to have both ends standard 
height; then a coupler on one end was dropped after 
they were received: the skeleton logging trucks were of 
the same type with the adjustable draw-bars; we built 
ome of these forthe Marysville & Northern with a 
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standard height coupler; on that truck both ends were 
raised so that we could drop either pin, but they wanted 
it so they could couple their locomotive and train with 
the low trucks which they had, and we built that car 
with the draw-bars so they could drop them at either 
end; that was in April, 1910, if I am not mistaken; we 
built a car for the Hammond Lumber Company ina 
similar way; that was a flat-car built with the draw- 
bars arranged to drop at one end for the purpose of 
coupling a standard locomotive with the low logging 
equipment; it is a common practice in passenger-car 
trucks to build the frames on the two ends of different 
heights; it is especially necessary in passenger-cars with 
the bellying sill, what they call the fish-belly sill; the 
body of the car would interfere withthe immer *endiem 
the truck frame, consequently they offset that framre 
lowering the inner end of the frame; there is no draw- 
bar usually attached to the frame, though there is one 
truck or car, a streetcar used in New York City known 
as the hobble skirt, built in 1910, when the narrow skirts 
were in wse; to get a very low car they built theme: 
with the forward end projecting out past the end of the 
ear with a draw-bar located on the truck; it wasmnot 
standard height, but it was higher than tlre tnner ‘end: 
‘The inner end was dropped down to clear the inner end 
of the car; that was a matter within my own observa- 
tion; | believe you will find nearly all locomotive ten- 
ders with high draw-bars next to the engine and low 
wiirere it couples with the train, that is to clear the mime. 
box, and one thine and another on the tender; 11eanigael! 
tenders, T believe, have high and low draw-bars; in the 
case of six wheeled trucks under heavy equipment steel 


LS 


-cars the trucks are built with a low frame at one end 


to clear the fish-belly sill.” 


The attention of the witness was then called to cer- 
tain illustrations in the Master Car Builders’ Associa- 
tion Car Brilders’ Dictionary of the 1912 Edition, and 
the witness testified that this is a standard work in 
common use by car-builders, used by nearly all car- 
builders and recognized as a standard reference book. 
The attention of the witness was called to a truck 
illustrated on page 562 and page 339, and the witness 
proceeded and testified as follows: 


“This truck is a six-wheeled truck for a steel flat- 
car, the sills belly down here just as the iogs would belly 
dowi; the frame of the truck is outside of the wheel 
the same as on a logging truck; this end does not inter- 
fere; Figure 348 is the truck which is used under that 
ear; this line (indicating a line on said drawing) indi- 
eates the dropping of that frame; the frame of the truck 
is not shown on the figure; the drawing shows the 
frame of the car bottom coming up at an angle, and the 
end frame is dropped down while the other end is up 
at the position shown by the two end sills; on the high 
end it is up at the axle line; the frame of the truck comes 
above the axle line, say two or two and one-half inches: 
upon the end where the body bellies down the frame is 
dropped down to the bottom of the axle line so there is 
probably six or seven or eight inches difference on the 
frame to clear the belly of the sill: there is no draw- 
bar on the truck; the draw-bars are located on the car 
body itself, and are of the same height at the two ends 
mi eniescar: there arcno draw-bars on the truck itself.” 
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Chandler testifies (p. 57): “I do not claim theres - 
any novelty in the idea of having one end of the frame 
of a truck or of a car higher thamhe other (iia 
never seen a logging truck having a frame on one end 
higher than the other.” And again on tlre same page: 
“Tl have noticed the Brill trucks on the street cars tan 
pass in front of this building; they usc a smaller wheel 
on one end of the truck than they do on the other and 
the connecting frame is naturally lower on that end.” 


Illustrations from other kinds of machines and vehi- 
eles might be multiplied indefinitely. Plaintiffs and 
their attorney seek to distinguish these prior devices on 
vorious grounds, chiefly because most of the illustra- 
tions are taken from cars oy car trucks. and not irom 
detached logging trucks. These distinctions mark no 
difference in principle. ‘The fundamental fact is that 
long before Chandler made his alleged invention, the 
one idea involved in it, namely, having one end of his 
truck and the corresponding draw-bar higher than the 
other end and draw-bar, was a device in familiar and 
conmunon use in the business of building cars, car trucks 


and logging trucks. 


When Chandler was informed by Van Cleve (hat 
sageing logs were striking the inner draw-bars of his 
trucks he must be assumed to have known the familiar 
practices of his own business. He was chargeable with 
knowledge that the raising and lowering of coupling 
devices and log bunks, and the attachment of those de- 
vices at various heights according to the needs of the 
occasion, was feasible and’common. He was cliargeable 


with knowledge that: it was common practice owl 


—= 
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car trucks with one end lowered in order to make way 
for a sagging car body or other load, and that it was 
common practice to build cars and other like equipment 
with one coupler higher than the other, in order to meet 
various contingencies. Fle was chargeable with know!l- 
edge of the Komarek patent, which exhibits clearly a 
detached logging truck built for the hauling of long logs 
and having one end frame and draw-bar high and the 
other end frame low. necesarily implying a low draw- 
bar. Tie was chargeable with knowledge of the Betten- 
dorf patent, which exhibits a detached truck with a high 
outer coupler and an inner coupler placed much lower. 


Chandler must also be held to have had and used the 
m@euiities Of ordinary perception before he can be cred- 
ited with the exercise of inventive genius. The problem 
which the circumstances created for him had limitations 
which were self-evident. he use of the trucks on a 
line having other equipment of standard height sug- 
gested and determined the height of the outer draw- 
bars of each truck. Wan Cleve’s testimony on page 62 
shows this clearly. ‘There were, therefore, three moves 
possible, namely, to raise the log bunk, to lower the in- 
ner draw-bar, or to shorten the inner draw-bar. These 
alternatives are so simple and obvious that they could 
not fail to suggest themselves to any observer who gave 
the subject serious consideration. It is impossible that 
any one seeing an upper object striking a lower one 
should not conceive the idea of preventing the contact 
by lowering the lower object. In its essence, this is the 
whole scope of Chandler's alleged invention. He seeks 
to obscure the issue by talk of using the trucks in pairs, 


Is 


and by suggesting mechanical difficulties of construc- 
tion; but as we shall show more fully, these things can- 
not help him. He claims a patent upon the broad gen- 
eral idea of having one draw-bar lower than the other; 
and if that idea in itself does not involve invention or 
patentable novelty, his claim is not given merit by these 
incidental difficulties in its application. | 


That true invention, as distinguished from mechani- 
cal or engineering skill, 1s requisite to the validity of a 
patent, and that the presence or absence of this element 
is a question for determination by the courts, are prin- 
ciples too well settled to require special citation of 
authorities. The cases distinguishing between inven- 
tion and the exercises of reason and skill are so numer- 
ous that it is impossible to do more than choose a few 
for purposes of illustration. We believe the following 


will serve the purpose: 
Reckendorfer’. Faber, 92 U)S. 347. 
Dunbar v. Myers, 94 U.S. 187. 
Atlantic Works v. Bradyal07 U.S. 192. 
Slawson v. Grand St. (ROR'Ce,, 107 U7 saat) 


Penn. Railroad v. Locomotive [ruck Co. a 
C0. 


Fiollister.c. BenediC@Mioc. Gow] losllieoed?: 
Preston vo emenarce 110 OF 5766). 


ArOtme Manlattan Ry sCo. 132 UW 5.85. 
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In Dunbar v. Myers, the invention claimed was for 
the use of two projecting plates in conjunction with a 
saw for the purpose of holding the sawed edges away 
from the saw and preventing binding or friction. It 
appeared that there was already in common use a de- 
vice consisting of one such plate, and it was held that 
no invention was involved in the mere use of two such 
plates, although of somewhat different form and ar- 
naueement. Itissaid, onpage 197: 


“Tnvention or discovery is the require- 
ment which constitutes the foundation of 
the right to obtain a patent; and it was 
decided by this court, more than a quar- 
ter of a century ago, that unless more in- 
genuity and skill were required in making 
or applying the said improvement than are 
possessed by an ordinary mechanic ac- 
quainted with the business, there is an ab- 
sence of that degree of skill and ingenuity 
which constitute the essential elements of 


eyery invention.” 
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In the case of Atiantic Works v. Brady, the inven- 
tion claimed was in adapting propellers such as are or- 
dinarily used on steamboats to the work of dredging 
by stirring up the sediment at the bottom of a river so 
it would be carried away by the current. It appeared 
that ordinary steamer propellers had been used for this 
purpose, the steamer working backwards. It was held 
that there was no patentable invention or discovery in- 
volved in the obvious device of placing propellers at the 
front end of the boat when it was desired to operate in 
this way, nor in the mere lengthening of the propeller 
blades so as to accomplish the work more effectively. 
ier is said, ar page 1199: 


“The process of development in manu- 
factures creates a constant demand for 
new applianees, which the skill of ordi- 
nary head-workmen and engineers is gen- 
erally adequate to devise, and which, 1n- 
deed, are the natural and prover out- 
growth of such development. Each step 
forward prepares the wag for the mest, 
and each is usually taken by spontaneous 
trials and attempts in a hundred different 
places. To grant to a single party a 
monopoly of every slight advance made, 
exceptuawvliere the exercise of imrention, 
somewhat above ordinary mechanical or 
engineering skill, 1s distinctly shown, is 
unjust in principle and injurious im its 
consequences.” 
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In Slawson v. Grand St. R. R. Co., the patent cov- 
ered an improvement in fare boxes such as are used in 
Sumcet cars. It is said, on page 654: 


“The elements of the contrivance, 
namely, the fare-box, the headlight and 
the reflector, are all old. What is covered 
by the patent is simply the making of an 
aperture in the top of the fare-box and 
turning the rays of the head-lamp 
through it into the box by means of a 
reflector. In other words, it is the turn- 
ing of rays of light where they are wanted 
by means of a reflector, and taking away 
an obstruction to their passage. The facts 
of general knowledge of which we take 
judicial notice teach us that devices similar 
to this are as old as the use of reflectors. 
The new application of them does not in- 
volve invention.” 


The case of Penn. Railroad v. Locomotive Truck 
Co., 110 U. S. 490; presents a very close analogy in 
principle to the present case. There the inventor had 
conceived the idea of using in connection with the pilot 
wheels of a locomotive a certain form of truck pre- 
viously used for railway cars, and possessing manifest 
advantages in the combination of strength with free- 
dom of movement. The inventor was able to advance 
every argument which is presented here in favor of 
Chandler, but with much greater force. He was the 
first to conceive the idea of using such trucks under a 
locomotive; it was, as Chandler says, a “radical de- 


ae 


parture;” the locomotive required only one such truck, 
while ordinary cars required two, and there are other 
obvious differences in the relations of the truck to other 
parts of the mechanism, and difficulties in the working 
out of the idea. Nevertheless the Supreme Court held 
that the idea of using under a locomotive a type of 
truck previously used under cars did not involve inven- 
tion. It is said on page 494: 


“Tt is settled by many decisions of this 
court, which it is unnecessary to quote 
from or refer to in detail, that the appli- 
Cation of am old process or machine io a 
similar or analogous subject, with no 
change in the manner of application, and 
no result substantially distinct in its 
nature, will not swstain a patent, even if 
the new form of result has not before been 
contemplated.” Numerous authorities are 
cited. 


The statements of the Supreme Court in denying 
patentability to the improvement involved in the case 
ot Flollister v. Benedict Mie. Co, ta: S. 59, seem 
peculiarly appropriate to the present case. It is said on 
pace: 73: 


“As soon as the mischief became ap- 
parent, and the remedy was seriously and 
systematically studied by those competent 
to deal with the subject, the present regu- 
lation was promptly suggested and adopt- 
ed, just as a skilled mechanic, witnessing 
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the performance of a machine, inadequate, 
by reason of some defect, to accomplish 
the object for which it had been designed, 
by the application of his common know!- 
edge and experience, perceives the reason 
of the failure, and supplies what is obvi- 
ously wanting. It is but the display of 
the expected skill of the calling, and in- 
volves only the exercise of the ordinary 
faculties of reasoning upon the materials 
supplied by a special knowledge, and the 
facility of manipulation which results 
from its habitual and intelligent practice; 
and is in no sense the creative work of that 
inventive faculty which it 1s the purpose 
of the Constitution and the patent laws 
to encourage and reward.” 


In Preston v. Manard, the inventor observed that 
ordinary hose reels were not large enough to allow 
water to flow through the hose when wound on the reel, 
so procured a patent covering reels large enough to al- 
low such flow. ‘The Supreme Court held (p. 664) that 
all of the parts of such enlarged reel were old and per- 
formed their usual function; that it was matter of com- 
mon observation that water will flow through a hose 
not too much compressed or restricted; and that “to 
sustain this patent would be to deprive the public of the 
right to arrange and use a well known apparatus in the 
only way in which its purpose can be beneficially ac- 
complished.” 


2+ 


Tn the case of Aron v. Manhattan Railway Co., the 
plaintiff claimed a patent upon a device by which the 
gates of street cars could be opened by levers. ‘The 
patentable feature of the claim consisted in such an ad- 
justment of the apphances that the gates of two adjoin- 
ing cars could be opened at the same time by an operator 
standing on the platiorm. It appeared that appliances, 
which were the same in all substantial points, were in 
previous use for opening one gate at a time, and it was 
held that there was no patentable invention or discovery 
in the mere location of the levers at a different place so 
they could be operated more conveniently. It is said, 
on page 90: 


“The patentee is entitled to the merit of 
being the first to conceive of the conveni- 
ence and utility of a gate opening and clos- 
ing mechanism which could be operated 
efficiently by an attendant in the new situ- 
ation. His right to a patent, however, 
must rest upon the novelty of the means 
he contrives to carry his idea into practical 
application. It rarely happens that old in- 
Strimentaltiiesware SO pertcctl, adapted 
for a use for which they were not origi- 
nally intended as not to require any alter- 
ation or modification. If these changes 
inwolve only the @8ereise of ordinary 
mechanical skill, they do not sanction the 
patent; and, in most of the adjudged cases 
where it has been held that the applica- 


tion of old devices to a new use was not 


Z 
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patentable, there were changes of form, 
proportion, or organization of this char- 
acter which were necessary to accommo- 
date them to the new occasion. ‘The pres- 


ent case falls within this category.” 


fn Mast, loos & Co., v. Storer’ Mic. Co., the patent 
covered a wind-mill having a device for converting ro- 
tary motion into reciprocal motion. The device itself 
was old, but the particular use made of it in the wind- 
Milles new. It is said (20 Sup. Ct. Rep., p. 711): 


“Having all these various devices be- 
fore him, and whatever thé facts may have 
been, he is chargeable with a knowledge 
of all pre-existing devices, did it involve 
an exercise of the inventive faculty to em- 
ploy this same combination in a wind-mill 
nor thespet pose of convertimc a Potary 
into a reciprocating motion? We are of 
the opinion it did not.” 

ind ongpace 712: , 


“Tle invented no new device; he used 
it for no new purpose; he aplied it to no 
newemachine. All he did was to apply it 
tonasnem purpose in a machine wheresit 
had not before been used for that purpose. 
The result may have added to the efficiency 
and popularity of the earlier device, al- 
though to what extent is open to very con- 
siderable doubt. In our opinion this trans- 
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fer does not rise to the dignity of inven- 
tion.” 


In Wills v. Scranton Cold Storage & Warehouse 
Company, the patent covered an alleged improvement in 
the construction of elevators in cold storage plants. It 
appears that by reason of the entrance of currents of 
wari air from the clevator shaft when the elevator was 
being operated, it was necessary to shut off the elevator 
shaft at each floor from the storage room by means of 
ante-rooms which could be closed at each side by doors. 
The patentee in this case conceived the idea of avoiding 
the necessity for these ante-rooms by the device of at- 
taching rubber flanges or flaps to fill up the space be- 
tween the floor of the elevator and the elevator shaft, 
thus cutting off the air current. It was held that this 
device did not involve any patentable invention. It 1s 


said, on page 183: 


“When the difficulty to be overcome is 
so obvious a one, as the escape or entrance 
of air through the open spaces between 
the eltvator car and the shaft through 
which it travels, into the rooms commu- 
nicating therewith, it is hard to conceive 
what invention there can be in making 
air-tight those open spaces by bridging 
them with rubber flaps, or any of the 
other well-known devices for such pur- 
poses. It would seem that the conception 
or thought of doing so, was as obvious as 
the means employed. ‘To put weather 


strips on a window or deor to prevent the 


iferess ot coldmair orttite cscape of Wann 
air, does not involve invention, any more 
in the thought than in the means em- 
plowed,” 


inestarerlanye Mie. on Omitted: otaticssl lame Co. 
Mets said {227 led., p. S83): 


“The most, then, that can rightfully be 
said of the combinations stated in the 
claims in suit is that they are but a mere 
carrying forward of the origina: thought, 
a change in form, an improvement in de- 
gree, without substantial change in either 
means or result. This was not enough: 
it was not invention.’ Numerous autho- 
ies are cited, 


In the case of Hansen v. Slick, the patentee claimed 
an invention for renewing by a pressing process the 
worn steel wheels of railway cars. Substantially the 
same process was already in use for pressing new 
wheels out of metal blocks. It was held that the adapta- 
tion of the old process to this analogous use was not in- 
mention; and it is said (230 Fed., p. 632): 


“Did this change involve invention? 


The question of invention is a relative one 
and is to be considered, not as an abstract 
theory, but as a concrete, practical ques- 
tion ina particular art. Mlodern condi- 
tions have made high engineering and 


mechanical skilbsordinary incidents, 41n 
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many industries, and such technical skill 
is to be regarded as the incidental advance 
of commercial pursuits. It follows there- 
fore that such advance in the art as results 
from this skill the public is entitled to 
avail itseli Of as a irtgieorsimcemammeal 
growth and advance. In such highly de- 
veloped broad arts it 1s not everything that 
is beyond mechanical work that 1s to be 
deemed invention; but the general public, 
for whose benefit the patent system was 
created, are also entitled to the benefit of 
those who are skilled in such art. “Inven- 
tion” is what rises to a higher plane than 
skill, both engineering and mechanical. It 
will therefore be seen that when it comes 
to a question of monopolizing for 17 
years the fitting of worn car wheels to 
further use, such monopoly should be re- 
stricted to such novel acts as are bevond 
the sphere of skilled engineering and 
mechanical steps in such art. Moreover, 
we must not lose sight of the fact that 
one of the usual way marks of invention 
is that it generally follows futile efforts 
of those slulled™ ins ai art to sobre scone 
recognized difficulties. Substantial ad- 
vance, marked improvement, progressive 
steps in an art, however beneficial, are not 
in themselves evidence of invention. They 
are to he expected, and, as the art pro- 
eresses, more engineering skill, more 


29 


mechanical progress, but less invention, 
are naturally to be looked for. It is when 
skill and progress stop abreast of an ob- 
stacie that inventive genius intervenes 


and invents.” 


fii eene y "New idea Spreader Co., it is said (231 


eed., p. 709): 


“True, prior art becomes at times a 
source of confusion and even abuse. Still, 
to insist that clainis disclose invention or 
discovery where their substantial equiva- 
lency in elements, in mode of operation 
and results, plainly appear in two or more 
earher patents or publications, though not 
all in one patent or publication, is to 
ignore the very terms of the patent act. 
Above all, counsel's theory is opposed to 
the settled course of judicial decision. As 
was said, in holding a claim to be void 
for want of invention, in Dilg. v. George 
Borgfeldt & Co., 189 Fed. 588, 590, 110 
CoG, 2% 565, SHOE Ae acl Gir. 


‘os * Although all the elements 
of the claim may not be found in 
amy Ome Patent, it 1s clear that they 
are all to be found in different 
patents. No single patent may an- 
ticipate, but they all have a bear- 
ing upon the question whether in- 
vention or mechanical skill was in- 


wolvecdsor Tequired: 
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Again, in Duer y. Corbin Cabinet Lock 
Co:., 40els S.A; ate222, 1GRSupeeC:. 
850, at 853. (67 L. Ed, 707). sheng 
firming a decree dismissing the bill in a 
patent suit, Mr. Justice Brown said: 


‘In view of the advance that had 
been made by prior inventors, it is 
difficult to see wherein Orum dis- 
played anything more than the 
usual skill of a mechanic in the ex- 
ecution of his device. All that he 
claims as invention is found in one 


or more of the prior patents.’ 


end! miter (149 eee 275 1S Sup, 
Ct. Sosgise 1. tedie707 |): 


Ti view of the fact that jin. 
Orum had no actual knowledge of 
the Gory patent, he may richitully 
claim the quality of invention in 
the conception of his own device, 
but as he 1s deényed in a leeal point 
of view to have had this and all 
other prior patents before him, his 
title to invention rests upon modi- 
fications of tlWese, tot trimal to pe 
the subject of serious considera- 


tiem. 


Im Rauch » Lene GarriaeesGome:, Scanlon, aie 
patent covered the use in front of street-cars windows 
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or closed automobiles of the ordinary swinging wind- 
shields commonly found on open automobiles. It is 
pid (238 Red. p. 675): 


“Analyzing the advance made by Han- 
lotic sce Thaiviroin one point of vies, 
we tien the wser ofthe open car found that 
if he lad the upper part, of the wand 
shield swung out, the storm beat in under 
it because this adjustment left an open- 
ing through which rain and snow could 
get in, he put ina pane of glass or a win- 
dow, fixed or sliding, to close the opening 
and keep the storm out. From the other 
point of view, when the user of the closed 
car observed that the front window, when 
shut, would become blurred with rain or 
snow, he added the projecting, swinging 
shield or visor found in the open car, and 
so insured a line of clear vision through 
the inner glass. From neither point of 
view can we see invention. ‘To puta glass 
inean Opemne, or to shelier anwexisting 
glass window by the same means com- 
mon for sheltering an existing open 
window, seems obviously within the intel- 
ligence of the ordinary person—to say 
nothing of one who 1s ‘skilled in the art.’ 
Fach is, at the best, as applied to closed 
automobile bodies, only a new use of an 
existing structure, not requiring mecha- 


nical adaptation, save in the form or 


oe 


shape of the supporting hinges or guides 
—indeed, no mechanical adaptation what- 
ever is necessary, unless it happens that 
the two places of application are of dif- 
ferent size or shape. See illustrative 
double use cases collected in note to Weir 
Froe Co, vy “Porter, Z0Geds 6/0sG = 
124 C. C. wk. 470. 


The absence of invention 1s emphasized 
bythe tact that when the patentee lowers 
his sliding window in his street car ves- 
tibule, as le «does in@pléasant secather, 
his structure no longer embedies his 
patented structure, because he has no 
closed glass window protected by swing- 
ing glass in front. When the question of 
infringement depends upon opening or 
closing a window it is not easv to under- 
stand how the patent can be the embodi- 


ment of an inventive step.” 


In most of the foregoing cases, the patent rejected 
for want of invention presented higher claims for con- 
sideration than can be found in the Chandler patent, 
because in them there was generally a new use of old 
devices, or some slight change of an old device, while 
the Chandler patent has not even those inerits. Ale 
claims a patent upon ‘the baresidea af puttme a drawe 
bar low enough so that it will not strike the normal load 
on the truck. He claims to have invented the thouglit 
that a draw-har which strikes the load ought to he 
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lowered so that it will not strike the load. In his truck, 
mo part is new. He makes absolutely no claim of 
novelty in the construction, attachment or operation of 
any part. Tlis wheels, frame, bunk and draw-bars are 
precisely those in familiar use, and they perform 
exactly the same functions which those parts always 
performed. His draw-bars are constructed and at- 
tached in the ordinary way, and his high draw-bar 
serves the familiar purpose of coupling loaded pairs of 
trucks together or to other equipment, while the low 
draw-bar performs the equally familiar service of coup- 
ling the pairs of empty trucks to one another. It has 
no other function, and no peculiarity of construction, 


Migachment or operation, either in itself or in connec- 
tion with other parts. 


The District Court appears to have been impressed 
by the fact that it required some study for Chandler to 
determine whether a car of this type would be feasible 
or not, and to work out the mechanical details of con- 
struction. We cannot see how these difficulties add to 
the merit of his claim. If in working out the details of 
construction Chandler had been called upon to invent 
any new device, he could and would have patented that 
device. The fact that he makes no claim of that kind 
is sufficient evidence that the mode of construction 
adopted contains nothing novel. An idea which does 
not involve invention is certainly not made patentable 
because its working out into a practical machine re- 


quires some study. 


The same answer applies to the suggestion that the 
feasibility of this truck required careful consideration. 


Douhtless it did. Perhaps Chandler weighed carefully 
the relative merits of the three obvious methods by 
which the striking of these long logs against the imner 
draw-bars of his trucks might be avoided, namely, the 
-raising of the log bunk, the lowering of the interfering 
draw-bar, and the shortening of that draw-bar. Per- 
haps in considering those things he brought to bear a 
eensiderable measure of skill which luis expericneeaam 
the business had giyen him. Jt may be that he arrived 
at a wise choice. But these things are not invention. 
To choose wisely one -of three obvious alternatives is 
not invention, even though’ the choice requires skill and 
study. This is illustrated abundantly by the authori- 
ties. We understand that the Districe Court regarded 
the making of this choice as evidencing something more 
than ordinary mechanical skill. Suppose that it evi- 
denced high mechanical skill, or even engineering skill, 
the result is the same. ‘lhe cases cited by us show that’ 
the “expected skill of the calling” extends into the 


higher realms of engineering and expert service. 


What Ghandler claims a patent upon is thesbroqd 
idea of having one draw-bar lower than the other. If 
he has invented or discovered anything, it is that idea 
of conception. It 1s wholly immaterial how much skill 
was necessary to determine whether that tdea was het- 
ter or worse than some other idea. Fle ismeteclammae 
a patent upon any result of his supposed deep and skill- 
ful inquiries, but upon the broad and obvious concep- 


tion which must have preceded those inquiries. 


One other point remains upon which the issue has 


been obscured and confused. ‘This is the reference toa 


oy 
Dal) 


the use of trucks in pairs. It seems to be thought that 
it is a point of singular merit, that Chandler conceived 
the idea of using these trucks in pairs. ‘That detached 
logging trucks must be used in pairs is_ self-evident. 
Does it require inventive genius to discover that the 
high draw-bars of two trucks will meet and couple, and 
that the corresponding low draw-bars will likewise 
meet and couple? It is one of the most obvious of facts. 
A child six years old would soon discover that a 
train could be made up in this way, and the ordinary 
adult would see it at the first glance. If any sugges- 
tion were needed, it would be supplied in abundance by 
the Komarek truck, the Bettendorf truck, the Brill 
truck, and the numerous other trucks anl cars so con- 
structed as to be used only in pairs. 


That Chandler knew this truck was not patentable 
is shown by his own admissions. In his letter to Mr. 
Kerry, dated November 17, 1914, appearing as Plain- 
fa S Exhibit 3, at page 53 of the lranseript, Chandler 
says: 


“We note that you want the draw-bar 
to be of standard height, that is, 34% 
inches from top of rail to center of draw- 
bar. In this connection, would say that 
Clark & Wilson found that where they 
used the standard height coupler on their 
trucks and hauled very long logs the logs 
bellied down and interfered with the in- 
side coupler, and they told us that if they 
ordered any more trucks they would want 
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us to furnish them a truck having the 
outside couplers of standard height and 
the inside couplers 10 inches lower. «1 am 
making a sketch to explain more fully the 
point that lanriryine to brine out saad Tr 
after thinkine this rer voumdecidesiiat 
you would like to have us send vou a set 
of trucks: inwwlich thescotplers saremon 
different heights, we would be glad to 
do it. 


As long as you are getting three differ- 
ent types of truck, it might be a good idea 
to embody as many ideas as you could in 
tle three Sets aid tlie iake up your own 
design from the three and let everyhody 
hid on them, as all of the manufacturers 
can build any type of truck which you de- 
oe.” 


He describes this truck, and tells AIr. Kerry that 
any manufacturer can build it; then three months later, 
after the Seattle Car & Foundry Company has outhid 
him, and Mr. Kerry, taking fim at lis word) faemere 
dered the trucks from that company, he applies fora 
patent. He ig now clanning an injunction and daaewaa 
on account of the use of the very trucks upon which he 
thus invited competition. Besides, he does not even 
claim credit for the device, but aserthes it to Clarlame 


Wilson. 


Turning now to the question whether Chandler coan= 
ecived the idea covered by his patent or berrmoaagediim 
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from Withrow, we find some conflict in the evidence, 
but the preponderance is altogether against Chandler, 
and under the circumstances the foregoing letter ap- 


pears to turn the scale conclusively. 


Miewdlepositian of |. R. Wan Cleve (‘l rasigenipt, pp. 
vec), is @ tlie weitect that asean employee of the 
Northwestern [quipment Company he called several 
times on the Clark & Wilson Lumber Company; that 
this company had been handling logs ™ flat cars having 
couplers of standard height, and this made it necessary 
to have their detached trucks furnished with couplers 
of standard height, so as to couple with the flat cars: 
that this standard height coupler is about a foot higher 
than the coupler on the ordinary logging truck; that 
Clark & Wilson were handling very long logs, and re- 
ported that these logs sagged and struck the imside 
couplers and caused trouble; that he reported this trou- 
ble to Chandler, and later reported to Clark & Wilson 
that Chandler had developed a truck with one high 
coupler and one low; that Clark & Wilson said, “If you 
people can furnish that kind of a logging truck, that is 


the kind we want.’ Wan Cleve gives no definite dates. 


The testimony of Chandler, appearing on pages 47, 
56 and 108 of the ‘Transcript, shows that this question 
ef affording clearance for sagging logs was first 
brought to his attention by Van Cleve, and he says that 
the idea of lowering the inner draw-bar did not occur 
to him for at least thirty or forty days after Van Cleve 
reported the difficulty to him. 
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Ira L. Withrow testified (Transcript, ». 63) thagie 
Was superintendent for Clark & AWMilson>; “that 
spring of 1914 they were hauling long logs, and had 
trouble because the logs interfered with the tminer diag 
bars; that he had a talk with Wan Clewe about at 
Withrow says (p. 64): 


“Ele was tuere one day andewjie wore 
having trouble with the trucks, and T told 
him he would have to do something and 
that the proper way to domvould™ here 
drop the draw-bars, and he said that as 
we had the standard coupler fiat-cars on 
the outside—liec looked it over and thought 
ltecould ibe: a coodeidea) Bt “first Ve 
thought it would not do because if we set 
out one of tlie we weould lave to set out 
the pair: I explained to him that this made 
no difference as they all@had to eo in pairs 
anyway; he said he thought that would be 
a good idea: this was in the early part of 
1914, sometime in the Spring; | would not 
say just when; it was during one of his 
trips down there; it is not true that I com- 
plained to™Mir, Wen Clewe waithout sts- 
gesting any remedy or that Mr. Van Cleve 
came and told me about this idea after re- 
porting to Mr. Chandler and having him 
study the question: | told Wa. Wan Cleye™ 


And again on page 65: 


“T suggested this idea to Mr. Van Cleve 


—this idea of the high and low draw-bar: 


2) 


I thought it was practical construction; I 
suggested the same thing to Mir. Vachon 
of the Seattle Car Company; I never made 
anv sketches of it; [ just told him it could 
be done; we were looking at the trucks 
one day there—there was no way decided 
on how it should be done; I am quite posi- 
tive that that idea came from me, and I 
suggested it to Mr. Van Cleve: I sug- 
gested to Mr. Van Cleve the difficulty 
that was being experienced and also that 
the draw-bar should be dropped: we said 
that we wouldn't buy any more unless this 
was done; that we would order no more 
trucks without the inside draw-bar being 
lowered.” 


His testimony on page 67 shows that Clark & \Wail- 
son commenced hauling these long logs ten days or two 
weeks after February 9th, 1914, and that Van Cleve 
came down soon afterward. This would, in all proba- 
bility, make the date of Wan Cleve's visit not earlier 
than February 25th. | 


Ix. V. Vachon, an employee of the Seattle Car & 
Foundry Company, testifies as follows (Transcript, pp. 


104, 105): 


“T remember an occasion when this 
question of the interference of long logs 
with the inside draw-bars of detached 
trucks and the mode of overcoming that 
objection was discussed by Mr. Chriswell 


and Alr. Withrow in my presence; I don't 
remember the exact date, butit wasunithe 
early parteof 1OI4, and we were atethe 
camps of the Clark & Wilson Lumber 
Company, Mr. Withrow being the super- 
intendent, and were talking with him 
about the difficulties experienced with 
long logs in the clearance of the inside 
equipments; I don't remember just the 
conversation, but the substance of it was 
that some arrangement should be made 
to provide for that, and the practical wav 
seemed to lower the couplers on the in- 
side so that they would not interfere, 
causing accidents or anything of that 
kind.” 


On cross examination the witness testified as fol- 


lows: 


“Mr. Withrow suggested that this 
lowering of the couplers on the inside 
was the practical way; | do not remember 
lis exact words; itavassjtst to tircreriect 
that the coupler should be lowered at the 
inside to takecare of that; he thought that 
was the practical way of obviating the 
dificultx: this @¥as inj thewearly: part of 
1914." 


I, WeeG@hriswell, cliciwengineer of Whe Se 
attle Car & Foundry Company. “testifies as follows 


(Transco Gye 


4} 


‘March b6, 1914, I was atgthe camp of 
the Clarkes Wilson Company with Mr. 
Wachonand Mra W.G4/. Clark, We set 
Mr. Withrow there and they had various 
trucks in service, the Northwestern, our 
trucks, and the Russell trucks, and we 
were discussing the merits of the trucks 
and Mr. Withrow called attention to the 
fact that the sagging of the logs inter- 
fered with the coupling, and said in order 
to make them serviceable for hauling long 
logs the inner draw-bar would have to be 
lowered; he offered no suggestion how it 
could be done, just said it should be low- 
ered, asked me if tt could be done and I 


a4 
. 


told him it could 


And again on page 91: 


“Mr. Withrow discussed with me the 
question of building these logging trucks 
with high and low draw-bars; I am abso- 
lutely positive that he suggested to me the 
idea of lowering the inner draw-bar.”’ 


We therefore have not only the direct and positive 
statement of Withrow that he suggested the lowering 
of the inner draw-bars to Van Cleve, but the testimony 
of two witnesses that Withrow made the same sugges- 
tion to them before he could possibly have received it 
from Chandler through Van Cleve. There is nothing 
in Van Cleve's deposition to the contrary. Withrow 
savs he told Van Cleve they would not gtve any more 


42 


orders for these trucks without the low draw-bar. Van 
Cleve saysehe told Wiathrowethat Chandler shad ade 
zcloped a truck with one high coupler and one low, and 
that Withrow answered, “Jf you people can furnish 
that kind of a logging truck, that is the kind we want.” 
All of this confirms the statement of Withrow that he 
suggested the idea, and that the only question was as 
to the feasibility of making a truck which would em- 
body the idea, 


Finally, Chandler says in Ins letter of November 17, 
1OL+ ( Mianiseripty pi 53) 


“Clduk & VWollsom told ws * =" * Tiree 
they ordered any more trucks they would 
want us to furnish them a truck having 
the outside couplers of standard height 
and the inside couplers ten inehcs lower.” 


Ife does not gay leshas invented a tone! form of 
truck to meet difficulties encountered by Clark & W1il- 
son; he says Clark & Wilson told him the kind of truck 
they wanted. He goes’on to say that Vall of tlie manne 
facturers can build any type of truck which you desire.” 
If Chandler really thought he had invented this type 
of truck, and had an exclusive right to sell 1t, he would 
have mentioned that fact, instead of imviting competi- 


110Nn. 


Withrow, who is not a skilled mechanic, hauled long 
logs for ten days or two weeks on the high trucks, no- 
ticed the interference of the logs with the inner draw- 
hars, and perceived imediately that the trouble could 
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« 


be remedied by lowering the inner draw-bars. We 


( 


Maintain that this is an Govious Tact which any sensible 
man would perceive. Chandler has common sense, and 
claims mechanical and professional skill. He must be 
assumed to have brought those faculties to bear upon 
the problem presented to him. He must be assumed to 
know the form and mode of construction of the various 
fucks in use, and of their parts, and to be familiar with 
the adjustments and expedients which belong to his 
business. Considering the extremely simple and obvi- 
ous nature of the fundamental idea involved, the narrow 
limits which the nature of the case fixed for the exer- 
cise even of judgment or choice, the several prior de- 
vices embodying the idea in substantial entirety and 
the numerous devices suggesting it in principle, and 
bearing in mind the fact that the difficulty to be solved, 
with its attendant circumstances, pointed to and virtu- 
ally demanded the precise remedy aplied, we submit that 
the total lack of invention or patentable novelty is clear. 


Further, whatever merit attaches to this idea be- 
longs to Withrow, and not to these plaintiffs. There 
may be some question whether Withrow’s suggestion 
was communicated by Van Cleve to Chandler ; but there 
is no question that Withrow conceived the idea and sug- 
ee tedit to Van Cleve, the agent of plaintiffs. 


Respectfully submitted, 


VE wik wreCOURT & WEAZIE, 


Attorneys for Appellants. 


